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PRACTICAL SUGGESTIONS ON CODIFYING THE LAW 
OF WAREHOUSE RECEIPTS.* 

OF one hundred and sixty national commercial organizations 
in the United States, the American Bankers' Association and 
the American Warehousemen's Association have manifested the 
deepest interest and cooperation in improving the commercial law 
and making it uniform. It will be superfluous to discuss the wisdom 
of and necessity for codifying the law of warehouse receipts and 
making that law uniform throughout the United States, because 
the American Warehousemen's Association has already placed itself 
on record on these questions and appropriated fifteen hundred dol- 
lars and The Conference of Commissioners on Uniform State Laws 
has employed Mr. Barry Mohun of the Washington bar and Pro- 
fessor Samuel Williston of Harvard Law School to do the work. 
It remains to make a few practical suggestions on framing and per- 
fecting this code. 

The proposed code governing warehouse receipts is a commercial 
code and therefore ought to be based on the mercantile rather than 
the legal view, where a conflict exists. A brief sketch of the growth 
of mercantile law may aid in a solution of this question. England, 
from whom we derive our traditions, is and always has been a com- 
mercial nation. King Alfred, who reigned at the end of the ninth cen- 
tury, passed laws permitting foreign merchants to visit his kingdom 
for purposes of trade during the great fairs. The Norman Kings 
made unfulfilled promises to their subjects that King Edward's Code 
of Saxon law should receive the royal sanction, and about the year 
eleven hundred Henry the First granted a charter of liberties. On 
June 15, 12 1 5, King John signed Magna Charta, which guaranteed 
a right to international trade as follows : "All merchants shall have 
safety and security in coming into England, and going out of Eng- 
land, and in staying and travelling through England, as well by 
land as by water, to buy and sell, without any unjust exactions, 
according to ancient and right customs." To the consistent fulfill- 
ment of this declaration, England owes her commercial supremacy 
for seven hundred years. The foreign merchants added to these 
"ancient and right customs" commercial usages of the continent on 
many subjects. The merchants at each great fair instituted a Court 
Pepoudrous, or Dusty-foot Court, so called, because disputes were 

*An address delivered before the American Warehousemen's Association, at Wash- 
ington, D. C, December 8, 1904, by Francis B. James, of the Cincinnati Bar, Chairman 
of the Committee on Commercial Law of the Conference of Commissioners on Uniform 
State Laws. 
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there settled as quickly as "the dust fell from the feet," and there 
administered justice according to these customs. By the beginning 
of the seventeenth century the custom of merchants was admitted as 
evidence in the courts in cases of trade contracts, and by the middle 
of the eighteenth century business had so increased that the usages 
of merchants were recognized in courts as part of the common law. 
The struggle was a long one ; foreign bills of exchange first received 
judicial sanction ; domestic bills next fell under judicial sway, but 
promissory notes were slow to find a place in the law. Lord Chief 
Justice Holt, in the year seventeen hundred and three, ruled in the 
case of Clerke v. Martin 1 that a promissory note was not negotiable, 
and declared that the merchants were endeavoring to set the law of 
Lombard Street above the law of Westminster Hall. The mer- 
chants, however, successfully appealed to Parliament, and Lombard 
Street did make law for Westminster Hall. This act was passed in 
the year seventeen hundred and four, and is known as the statute of 
3 and 4 Anne, chapter nine, and has been reenacted in most of the 
American States. 

Mercantile usages as to checks, bonds, certificates of stock, scrip, 
warehouse receipts and bills of lading have found judicial recogni- 
tion. Mercantile usages as to the relation of partners, principal and 
agent, bailor and bailee and other commercial transactions have also 
received judicial approval. 

Many judges of many courts have at times refused to recognize 
mercantile usages in their purity, and declined to give them full 
force. The Supreme Court of Massachusetts, on the third day of 
April, 1883, in the case of Hallgarten v. Oldham? declared that a 
warehouse receipt issued by the owner of a private warehouse to a 
third person by name and not to his order and by him assigned did 
not transfer title. Mr. Justice Oliver Wendell Holmes, in deciding 
that case said : "The appeal to commercial usage cannot help the 
plaintiff's case. If there be any usage to treat such documents as 
this as symbols of property in the sense of the argument of the 
plaintiffs, it is simply a usage to disregard well settled rules of law 
affecting the rights of third persons." 

The merchants gave to the law their customs and usages. The 
courts have been slow, at times, to give these customs and usages 
the full force of law. Now, however, that our legislative bodies 
are to give back to the merchants codes of mercantile law, these 
codes should so far as possible embody these customs and usages, 
freed from legal jargon and unhampered by mere legal rules except 

1 2 Raym. Ld., 757. 

2 135 Mass. 1. 
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such as are based on ethical principles underlying all American 
Jurisprudence, and principles of economics underlying sound and 
sane commerce. 

In 1775, and repeated in 1793 in the celebrated case of Waugh 
v. Carver, 3 the English courts held that the mere receipt of a per- 
centage of profits made one a partner, and this remained the law of 
England until overthrown by the House of Lords in 1863. For a 
period of eighty-three years English lawyers evaded the effect of 
this decision by providing not for a receipt of a percentage of the 
profits but for a receipt of an amount equal to a percentage of the 
profits. This was mere legal jargon. 

A mercantile code should be a clear expression of well recognized 
commercial customs whether they have or have not yet found their 
place in judicial decisions. The merchants gave to the law their 
customs and the law should give their customs back to them clearly 
expressed and freed from mere technical expressions. Whenever 
there is a conflict between mercantile usages and legal expressions, 
legal expressions should give way to mercantile usages embodied as 
rules of law. 

Sir Courtney Ilbert in his work on "Legislative Methods" (at 
page 247) gives the following excellent advice : "The language of 
a Bill should be precise, but not too technical. An Act of Parlia- 
ment has to be interpreted, in cases of difficulty, by legal experts, 
but it must be passed by laymen, be administered by laymen, and 
operates on laymen. Therefore it should be expressed in language 
intelligible to the lay folk. In some cases the compromise between 
popular and technical language may be effected by means of a defini- 
tion. But definitions are dangerous and should be sparingly used." 

A commercial code should consist in part of a statement of gen- 
eral principles governing usual cases which arise in practice. The 
great object of a code is certainty. The most bitter opponents of 
codification concede that mercantile law should be codified for the 
sake of certainty of the rule. Therefore, a code should not consist 
of a mere statement of general principles leaving its application 
entirely in the discretion of a judge. The French Codes, for this 
reason, are not models to be followed. Nor on the other hand 
should a code refine too much. A code should consist of a statement 
of the general rules of law applicable to general business transactions 
and exceptions to the rules applicable to the usual exceptional cases. 
To sum up: the collocations of facts which arise in mercantile 
transactions should be provided for. The code should be based 
upon judicial decisions, judicially recognized customs and customs 

3 2 H. Bl. 235. 
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recognized by the mercantile community. Where judicial decisions 
conflict with well .recognized, economically and ethically sound 
customs, the mercantile customs should be embodied in the code 
in preference to the formal technical rules. 

A code should be so framed as not to check the growth of new 
mercantile customs. While a code should contain general rules and 
well defined exceptions it should be framed so as to allow new mer- 
cantile usages to grow. As said by Sir Frederick Pollock in his lec- 
tures on the Expansion of the Common Law, delivered on the occa- 
sion of his recent visit to America in 1903 : "It is important to 
observe that the Law Merchant was not incorporated into our sys- 
tems, as some have contended, as a fixed body of rules incapable of 
addition. It is still in fact a living body of customs and English 
decisions have quite lately recognized this fact." 

A code must be framed so that there will be uniformity of 
decision not only in interpreting its provisions but in laying down 
rules governing transactions not covered by it. The great object in 
preparing a code is to produce a uniform law throughout the United 
States by having each state adopt the same code. 

It is universally recognized (except by Judge Alton B. Parker, 
late candidate for President of the United States,) that there is no 
common law of the United States. It is true that a Federal Court 
obtaining jurisdiction by reason of diversity of citizenship will use 
its independent judgment in determining what is the law of the state. 
This was elucidated by Mr. Justice Story, when he said in 1842 in 
the case of Swift v. Tyson? "The law respecting negotiable instru- 
ments may be truly declared, in the language of Cicero, adopted by 
Lord Mansfield in Luke v. Lyde, 2 Burr. 883, 887, to be in a great 
measure, not the law of a single country only, but of the com- 
mercial world." But this very doctrine has resulted in increasing 
lack of uniformity. On subjects as to which Congress has juris- 
diction, such as interstate commerce, there may be unity of law. As 
to general commercial subjects there cannot be unity of law but 
there may and ought to be uniformity. The object of framing a 
code and having it adopted in each state may fail in part unless 
clauses can be framed which will bring about uniformity not only in 
the interpretation and construction of the code itself, but in apply- 
ing rules of law to cases not covered by the code and applying mer- 
cantile usages which may arise after its adoption. 

The English Bills of Exchange Act, passed August 18, 1882, pro- 
vides (section 97) that: 

"The rules of common law including the Law Merchant, save in 

4 16 Pet., 1, 19. 
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so far as they are inconsistent with the express provisions of this 
Act, shall continue to apply to Bills of Exchange, promissory notes 
and checks." 

The Negotiable Instruments Code prepared by the Conference 
of Commissioners on Uniform State Laws and now adopted in 
twenty- five states and territories, provides (section 7) that: 

"In any case not provided for in this Act the rules of the Law 
Merchant shall govern." 

The English Sales Code, passed February 30, 1894, provides 
(section 61) that: 

"The rules of common law, including the Law Merchant, save 
in so far as they are inconsistent with the express provisions of 
this Act, and in particular the rules relating to the law of principal 
and agent and the effect of fraud, misrepresentation, duress or 
coercion, mistake, or other invalidating cause shall continue to apply 
to contracts for the sale of goods." 

In the draft of a Sale Code prepared by Professor Samuel Willis- 
ton for the Conference of Commissioners, the same provision (and 
numbered as section 60) is found. 

This section received much discussion at the meeting of the Con- 
ference of Commissioners in September of the present year at St. 
Louis. Professor Williston was instructed to carefully reconsider it. 

The Secretary of the American Bar Association, who has in his 
hands the manuscript of the proceedings of the Conference of Com- 
missioners on Uniform State Laws, held in September at St. Louis, 
furnishes the information that Professor Williston has redrafted this 
clause (as section 60) so as to read as follows: 

"(1) In any case not provided for in this Act, the rules of the 
common law, including the Law Merchant, and in particular the 
rules relating to the law of principal and agent and the effect of 
other invalidating cause, shall continue to apply to contracts for the 
sale of goods. 

"(2) This Act shall be so interpreted, if possible, to effectuate its 
general purposes to make uniform the law, of those states which 
enact it. Its interpretation shall not be aided by a consideration of 
peculiar rules of law prevailing in this state." 

In the English Partnership Act, passed August 14, 1890, it is pro- 
vided (section 46) that: 

"The rules of equity and of common law applicable to partner- 
ships shall continue in force except in so far as they are inconsistent 
with the express provisions of this Act." 

Professor James Barr Ames, Dean of the Harvard Law School, 
is now preparing an American Code governing partnerships. As he 
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is a member of the Conference of Commissioners on Uniform State 
Laws and attended its last session, his forthcoming code will prob- 
ably contain valuable suggestions on this subject. 

Mr. R. Floyd Clarke of the New York Bar, author of The Science 
of Law and Law Making, one of the most vigorous opponents of 
general codification, but who concedes that commercial law should 
be codified, has made a suggestion that each code should contain the 
following clause : 

"The foregoing rule shall apply except in cases where the special 
facts of the case presented shall in the opinion of the court pro- 
duce a result so inequitable as to require the establishment of an 
exception, and in ascertaining the application of the rule or the 
exception, the court shall be at liberty to follow out the reason of 
the rule and the reason for the exception on the lines of cases here- 
tofore decided in common law." 

The language contained in the English Bills of Exchange Act, 
Sale Code, and Partnership Act would not be wise in an American 
Code because the English Codes are applicable to a country in which 
there is but one court of last resort. In America, the Supreme 
Court of each state finally determines the law of that state and in 
addition, the Federal Courts determine for themselves the law in 
each state. 

The rule laid down by the American Negotiable Instrument Code 
that "in any case not provided for in this Act, the rules of the Law 
Merchant shall govern," is best fitted for an American Commercial 
Code. However, it probably does not go far enough. If the courts 
of a state are called on to determine what are the rules of the- Law 
Merchant, possibly a conflict will be found. It might therefore be 
wise to add an additional rule that in determining what are the 
rules of the Law Merchant, the law laid down by the Supreme 
Court of the United States shall govern ; that if there be no decision 
of the Supreme Court, the rules laid down by the United States 
Circuit Court of Appeals shall govern ; that in the absence of both, 
the well recognized customs of merchants, if ethically and economic- 
ally sound, shall govern even if they are contrary to the rules 
adopted by the state courts. 

Can the law of warehouse receipts be codified? The argument 
has been made that the law of Warehousemen cannot be codified by 
reason of the great diversity -of the business. While it might be 
difficult to codify the whole body of the law of Warehousemen, such 
a task is not impossible. When the law of Negotiable Instruments 
was codified, no attempt was made to codify the whole law of Banks 
and Banking, although that task was not insuperable. The experts 
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who have been appointed are not to undertake to codify the whole 
law of Warehousemen, but to codify the law of warehouse receipts. 
When the law of Negotiable Instruments was codified it was divided 
into several parts. The first dealt with all negotiable instruments. 
Then rules were laid down which were peculiarly applicable to bills 
of exchange; another part dealt with rules peculiarly applicable to 
promissory notes; and then rules peculiarly applicable to checks. 
The same system of classification can be readily followed by the 
experts in preparing a code governing warehouse receipts. In the 
first place, rules can be stated applicable to all warehouse receipts. 
Then separate rules can be given applicable to. warehouse receipts 
of a particular character, or pertaining to a particular kind or class 
of commodities. 

The work assigned the experts is a stupendous one. They have 
not the example of any previous code upon the same subject. The 
text books discussing the subject are not of the highest types of 
scholarship. The statutes are many and diversified. The judicial 
decisions are numerous and conflicting. There are many customs 
and usages which have not yet been embodied in judicial decisions. 
The work should be prepared with the greatest care and thrown 
open to the public for criticism and discussion. The admonition of 
Mr. Charles McKeehan of the Philadelphia bar in summing up the 
controversy over the Negotiable Instruments Code is worthy of 
consideration. He said : 

"Finally, the whole controversy should serve as a useful lesson 
to those who will in future direct the preparation of statutes codify- 
ing other branches of the law in this country. The Negotiable 
Instruments Law was originally drafted with the greatest care by a 
learned expert. It was then revised by a sub-committee of the 
Commissioners on Uniform State Laws, and was then revised by the 
Commissioners themselves at their annual conference. In addition 
to this, the statute, prior to its adoption by the conference, had been 
brought to the attention of a number of experts generally through- 
out the country, and had received at least some consideration at 
their hands. Moreover, all who shared in the preparation of the 
act enjoyed the very great advantage of having before their eyes the 
English Bills of Exchange Act, which offered suggestions on every 
important point; afforded a constant opportunity for useful com- 
parison, whose provisions moreover could be examined in the light 
of twenty years' experience. In spite of all this, some errors (pre- 
cisely how serious no one can say as yet) crept into the Negotiable 
Instruments Law which might have been avoided had the act, prior 
to its final revision, been subjected for several years to the most 
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searching criticism obtained by giving to it the widest publicity 
and by soliciting the active cooperation of the considerable number 
of men whose thorough knowledge of the law of negotiable paper, 
whether from the standpoint of the banker, the practitioner or the 
student, had fitted them to render valuable assistance in the prepara- 
tion of a code on that subject. The two or three additional years 
consumed by pursuing this method would have yielded an ample 
return, and those who would object to the labor, expense and time 
required by this method little appreciate the gravity and difficulty 
of the task of embodying the law in a series of authoritative abstract 
propositions. Many will regard the shortcomings of the Negotiable 
Instrument Law as not very serious, but all may well remember 
that these shortcomings (such as they are) can probably be ascribed 
to the lack of adequate criticism." 

The Conference of Commissioners on Uniform State Laws should 
be provided not only with money with which to pay experts, but also 
funds with which to have printing done for a wide distribution of 
the proposed code, thoroughly annotated, with references to the 
source of each provision and detailed explanations. The code 
should be sent throughout the country to all warehousemen, and 
experts on this branch of the law and business. All criticisms 
should be compiled and reported to the Conference of Commis- 
sioners. The code and the criticism should be fully discussed by the 
Conference and the discussions printed and distributed. At least a 
year should be taken for their careful reconsideration. This work 
requires money and the Conference of Commissioners' sources of 
revenue are limited. Will it not be wise for the American Ware- 
housemen's Association to make provision so that the Conference 
will not be hampered by lack of funds in its work ? 

Francis B. James. 

Cincinnati. 



